Thereafter, the MSHA district manager sent an MSHA special investigator,
Jesse Rideout, to the mine to inspect Peabody's records relating to the rock
fall and purported injury.  Rideout stated his purpose at the mine office to
Peabody's safety director and gave him a copy of the UMWA's section 103(g)
request.  Rideout requested no other records.  The safety director informed
Rideout that Peabody previously had filed with MSHA all required reports
relating to the rock fall and he refused to allow Hideout to see the records
that Peabody was required to keep at the mine office.  This decision not to
produce the records in the absence of a search warrant was reaffirmed to
Rideout In a telephone conversation with counsel for Peabody.

On instructions from counsel for the Secretary, Rideout again demanded
to see the required records pertaining to the rock fall and Injury.  Peabody's
mine superintendent repeated the companyfs refusal and Rideout proceeded to
issue a citation and withdrawal order alleging a violation of the Mine Act
which Peabody refused to abate.

Peabody filed a notice of contest with the Commission challenging the
citation and order and the proceeding was consolidated with MSKA's proposal
for an assessment of a civil penalty.  Relying primarily on the Supreme
Court's decision In Donovan v. Dewey, 452 U.S. 594 (1981), the Commission
administrative law judge found that Peabody violated the Mine Act by
refusing to produce the requested records.  The judge therefore upheld the
citation and assessed a $500 civil penalty.  We granted Peabody's petition
for review and heard oral argument.

On review Peabody argues that the judge erred in finding "that the
inspection was not of the type so random, infrequent or unpredictable that
the appellant, for all practical purposes, had no real expectation that its
property would from time to time be inspected by government officials."
Peabody argues that a search warrant was required for this specific records
request because Inspector Rideout was a "special investigator" whose
appearance at the mine In response to a section 103(g) request could not
have been predicted.  Peabody repeatedly refers to the fact that the official
duties of a special investigator include conducting investigations that, In
appropriate circumstances, could lead to the institution of criminal pro-
ceedings by law enforcement officials.   In Peabody's view, a warrant would
not have been required had the same request been made by a "regular" mine
Inspector.

We affirm the judge's conclusion that a search warrant was not required
in this case.  Peabody has not established that it has a privacy interest in
these records necessitating the protection of a search warrant.  Section 103(d)
of the Mine Act requires operators to maintain accident records and make them
"available to the Secretary or his authorized representative." It also provides
that "[s]uch records shall be open for inspection by Interested persons." A_/

4?  The complete text of: section 103(d) reads as follows:

All accidents, including unintentional roof falls (except
in any abandoned panels or in areas which are inaccessible
or unsafe for inspections), shall be Investigated by the

(Footnote continued)

18

cr